

Limited Professional Services Engagements (Small Projects).  This is a form agreement that requires review and customization. 

Yellow highlighted blanks/ placeholders should be replaced with applicable information. 

Blue highlighted provisions are options/ alternatives that should be deleted if not used.
CITY OF CRYSTAL LAKE

PROFESSIONAL SERVICES AGREEMENT

FOR [DESCRIPTION OF SERVICES]
THIS AGREEMENT (the “Agreement”) is dated as of the ____ day of ______________, 20___ (“Effective Date”) and is by and between the CITY OF CRYSTAL LAKE, an Illinois home rule municipality (“City”) and [FULL NAME OF CONSULTANT], a [TYPE OF ENTITY] (“Consultant”).

IN CONSIDERATION OF the recitals and the mutual covenants and agreements set forth in the Agreement, and pursuant to the City’s home rule and statutory powers and other applicable authority, the parties agree as follows:

SECTION 1. CONSULTANT.

A. Engagement of Consultant.  The City desires to engage the Consultant to provide all necessary professional services and to perform the work described herein in connection with the project identified below:

[Insert brief summary of the services to be performed.] (the “Project”).

B. Project Description.  The Consultant will provide professional services to the City in connection with the Project, as more fully set forth in the proposal and scope of services attached hereto as Exhibit A (the “Services”).  

C. Representations of Consultant.  The Consultant has submitted to the City a description of the Services and represents that it is financially solvent, has the necessary financial resources, and is sufficiently experienced and competent to perform and complete the Services in a manner consistent with the standards of professional practice by recognized consulting firms providing services of a similar nature. The Consultant further represents that it has the necessary professional training, experience, and qualifications to produce all work product and deliverables required to complete the Services. The representations expressed in this section shall be in addition to any other representations and certifications expressed in this Agreement, or expressed or implied by law, which are hereby reserved to the City.

D. Agreement Amount.  The Consultant’s fees for performance of the Services under this Agreement shall be as outlined in Exhibit B unless a change order or amendment to the Fee Proposal is approved in writing by both Parties in the manner provided by Subsection 8.A of this Agreement (the “Fee Proposal”). 

SECTION 2. SCOPE OF SERVICES.

A. Retention of the Consultant.  The City retains the Consultant to perform, and the Consultant agrees to perform, the Services.
B. Services.  The Consultant shall provide the Services pursuant to the terms and conditions of this Agreement. 
C. Commencement; Time of Performance.  The Consultant shall commence the Services immediately upon [the Effective Date] – OR – [receipt of a written notice to proceed issued by the City]. After commencing the Services as provided herein, the Consultant shall diligently and continuously prosecute the Services throughout the Term of this Agreement (“Time of Performance”).
D. Reporting.  Upon request of the City Manager or the Manager’s designee, the Consultant will promptly report to the City regarding the status or progress of any of the Services during the term of this Agreement.
SECTION 3. COMPENSATION AND METHOD OF PAYMENT.

A. Invoices and Payment.  The Consultant shall be paid as provided in the Fee Proposal. The Consultant shall submit invoices to the City in an approved format for those portions of the Services performed and completed by the Consultant. The amount billed in any such invoice shall be based on the method of payment set forth in the Fee Proposal. The City shall pay to the Consultant the amount billed within 30 days after its receipt and approval of such an invoice.
B. Records.  The Consultant shall maintain records showing actual time devoted and costs incurred and shall permit the authorized representative of the City to inspect and audit all data and records of the Consultant for work done under the Agreement. The records shall be made available to the City at reasonable times during the Term of the Agreement and for three years after the termination of the Agreement.
C. Claim In Addition To Agreement Amount. If the Consultant wishes to make a claim for additional compensation as a result of action taken by the City, then the Consultant shall submit a written change order request to the City within 7 days after the occurrence of such action. No claim for additional compensation shall be valid unless made in accordance with this Subsection. The City shall promptly review a submitted change order request, but no change to the Fee Proposal or to the amount of compensation due to the Consultant for the Services (“Agreement Amount”) shall be valid unless and until the change is approved in writing by both Parties in the manner provided by Subsection 8.A of this Agreement. Regardless of the City’s decision relative to any change order request submitted by the Consultant, the Consultant shall proceed with all work required to complete the Services in accordance with this Agreement and without interruption.  
D. Taxes, Benefits, and Royalties.  The Fee Proposal and Agreement Amount include all applicable federal, state, and local taxes of every kind and nature applicable to the Services as well as all taxes, contributions, and premiums for unemployment insurance, old age or retirement benefits, pensions, annuities, or similar benefits and all costs, royalties and fees arising from the use on, or the incorporation into, the Services, of patented or copyrighted equipment, materials, supplies, tools, appliances, devices, processes, or inventions.  Any claim for additional compensation by reason of the payment of any such tax, contribution, premium, costs, royalties, or fees is hereby waived and released by Consultant.
SECTION 4. PERSONNEL; SUBCONTRACTORS.

A. Personnel.  The Consultant shall provide all personnel necessary to complete the Services including, without limitation, any “Key Project Personnel” identified in Exhibit A. The Consultant shall notify the City as soon as practicable prior to termination, reassignment, resignation, or retirement of any Key Project Personnel. The Consultant shall have no claim for damages and shall not bill the City for additional time and materials charges as the result of any portion of the Services which must be duplicated or redone, or for any delay or extension of the Time of Performance, as a result of any such termination, reassignment, retirement, or resignation.
B. Approval and Use of Subcontractors.  The Consultant shall perform the Services with its own personnel and under the management, supervision, and control of its own organization unless otherwise approved by the City in writing. 
C. Removal of Personnel and Subcontractors.  If any personnel or subcontractor fails to perform the Services in a manner satisfactory to the City, the Consultant shall immediately upon notice from the City remove and replace such personnel or subcontractor.  The Consultant shall have no claim for damages, for compensation in excess of the Agreement Amount, or for a delay or extension of the Time of Performance as a result of any such removal or replacement.
SECTION 5. CONFIDENTIAL INFORMATION.

A. Confidential Information.  The term “Confidential Information” shall mean information in the possession or under the control of the City relating to the technical, business or corporate affairs of the City; City property; user information, including, without limitation, any information pertaining to usage of the City's computer systems, including and without limitation, any information obtained from server logs or other records of electronic or machine readable form; and the existence of, and terms and conditions of, this Agreement.  City Confidential Information shall not include information that can be demonstrated:  (i) to have been rightfully in the possession of the Consultant from a source other than the City prior to the time of disclosure of said information to the Consultant under this Agreement  (“Time of Disclosure”); (ii) to have been in the public domain prior to the Time of Disclosure; (iii) to have become part of the public domain after the Time of Disclosure by a publication or by any other means except an unauthorized act or omission or breach of this Agreement on the part of the Consultant or the City; or (iv) to have been supplied to the Consultant after the Time of Disclosure without restriction by a third party who is under no obligation to the City to maintain such information in confidence.
B. No Disclosure of Confidential Information by the Consultant.  The Consultant acknowledges that it shall, in performing the Services for the City under this Agreement, have access to or be directly or indirectly exposed to Confidential Information. The Consultant shall hold confidential all Confidential Information and shall not disclose or use such Confidential Information without express prior written consent of the City. The Consultant shall use reasonable measures to protect the confidentiality of Confidential Information that are at least as strict as those the Consultant uses to protect its own confidential information. Such measures shall include, without limitation, requiring employees and subcontractors of the Consultant to execute a confidentiality and non-disclosure agreement before obtaining access to Confidential Information.
SECTION 6. INDEMNIFICATION; INSURANCE; LIABILITY.

A. Indemnification.  The Consultant shall, to the fullest extent permitted by law and without regard to the availability or unavailability of any insurance either of the City or the Consultant, indemnify, save, hold harmless, and defend the City, and its officials, officers, employees, agents, attorneys, and representatives against any and all injuries, lawsuits, claims, suits, demands, damages, liabilities, judgments, losses, costs, and expenses, arising or alleged to have arisen out of, as a consequence of, or in relation to the Consultant’s performance of, or failure to perform, the Services, or any part thereof, or any other obligation of Consultant under this Agreement (including without limitation, review of plans and other technical documents, construction inspection services, and/or failure to meet any representations, warranties, or certifications of Consultant set forth in this Agreement), including attorneys’ fees, litigation or defense costs, and expenses, except to the extent caused by the City’s sole negligence.
B. Insurance.  Contemporaneous with the Consultant’s execution of this Agreement, the Consultant shall provide certificates of insurance (and, if requested by the City, copies of insurance policies), all with coverages and limits acceptable to the City and evidencing at least the minimum insurance coverages and limits, restrictions on modification or cancellation, and additional insured endorsements as set forth in Exhibit C to this Agreement. For good cause shown, the City Manager may extend the time for submission of the required certificates or policies of insurance upon such terms, and with such assurances of complete and prompt performance, as the City Manager may impose in the exercise of his or her sole discretion.  Such certificates and policies shall be in a form acceptable to the City and from companies satisfactory to the City that meet the minimum standards for acceptability as set forth in Exhibit C. The Consultant shall, at all times during the Term of this Agreement (including, without limitation, at all times while correcting any failure to meet representations, warranties, or certifications of the Consultant under this Agreement), maintain and keep in force, at the Consultant’s expense, the insurance coverages provided herein.
C. Subcontractor Insurance. Unless otherwise provided in Exhibit C, Consultant shall include any and all subcontractors as insureds under its policies or shall furnish separate insurance certificates and endorsements for each subcontractor.  All coverages for subcontractors shall be subject to all the requirements applicable to the Consultant’s insurance as stated herein.
D. Assumption of Liability. Consultant assumes liability for any and all injury to or death of any person or persons, including without limitation any employees of the Consultant, any subcontractor, any supplier, or any other person and assumes liability for all damage to property sustained by any person, persons, or entity occasioned by or in any way arising out of Consultant’s performance of the Services.
E. No Personal Liability.  No elected or appointed official, officer, or employee of the City shall be personally liable, in law or in contract, to the Consultant as the result of the execution of this Agreement.
SECTION 7. CONSULTANT AGREEMENT GENERAL PROVISIONS.

A. Relationship of the Parties.  The Consultant shall act as an independent contractor in providing and performing the Services. 
B. Conflict of Interest. The Consultant represents and certifies that, to the best of its knowledge: (1) no City official, employee, or agent is interested in the business of the Consultant or this Agreement; (2) as of the date of this Agreement neither the Consultant nor any person employed by or associated with the Consultant has any interest that would conflict in any manner or degree with the Consultant’s performance of its obligations under this Agreement; and (3) neither the Consultant nor any person employed by or associated with the Consultant shall at any time during the term of this Agreement obtain or acquire any interest that would conflict in any manner or degree with the Consultant’s performance of its obligations under this Agreement.
C. No Collusion.  The Consultant represents and certifies that the Consultant is not barred from contracting with a unit of state or local government as a result of (i) a delinquency in the payment of any tax administered by the Illinois Department of Revenue unless the Consultant is contesting, in accordance with the procedures established by the appropriate revenue act, its liability for the tax or the amount of the tax, as set forth in Section 11-42.1-1 et seq. of the Illinois Municipal Code, 65 ILCS 5/11-42.1-1 et seq.; or (ii) a violation of either Section 33E-3 or Section 33E-4 of Article 33E of the Criminal Code of 1961, 720 ILCS 5/33E-1 et seq.  The Consultant represents that the only persons, firms, or corporations interested in this Agreement as principals are those disclosed to the City prior to the execution of this Agreement, and that this Agreement is made without collusion with any other person, firm, or corporation.  If at any time it shall be found that the Consultant has, in procuring this Agreement, colluded with any other person, firm, or corporation, then the Consultant shall be liable to the City for all loss or damage that the City may suffer, and this Agreement shall, at the City’s option, be null and void.
D. Sexual Harassment Policy.  The Consultant certifies that it has a written sexual harassment policy in full compliance with Section 2-105(A)(4) of the Illinois Human Rights Act, 775 ILCS 5/2-105(A)(4).
E. Patriot Act Compliance.  The Consultant represents and warrants to the City that neither it nor any of its principals, shareholders, members, partners, or affiliates, as applicable, is a person or entity named as a specially designated national and blocked person (as defined in Presidential Executive Order 13224, as amended) and that it is not acting, directly or indirectly, for or on behalf of a Specially Designated National and Blocked Person. The Consultant further represents and warrants to the City that the Consultant and its principals, shareholders, members, partners, or affiliates, as applicable, are not, directly or indirectly, engaged in, and are not facilitating, the transactions contemplated by this Agreement on behalf of any person or entity named as a Specially Designated National and Blocked Person. 

F. Term; Termination.  

1. Term. This Agreement shall be in full force and effect for a term beginning on the Effective Date and continuing until the completion of the Services or the termination of this Agreement as provided herein (the “Term”). 
2. Termination for Convenience. Either party may terminate this Agreement during the Term without cause by providing 15 days prior written notice to the other party. In the event that this Agreement is so terminated, the Consultant shall be paid in accordance with the Fee Proposal (but not in excess of the Agreement Amount) for Services actually performed and authorized reimbursable expenses actually incurred, if any, prior to the effective date of termination.
3. Default; Termination. If it should appear at any time that the Consultant has failed or refused to prosecute, or has delayed in the prosecution of, the Services with diligence at a rate that assures timely completion of the Services in full compliance with the requirements of this Agreement, or has otherwise failed, refused, or delayed to perform or satisfy the Services or any other requirement of this Agreement (“Event of Default”), and fails to cure any such Event of Default within ten business days after the Consultant’s receipt of written notice of such Event of Default from the City, then the City shall have the right, without prejudice to any other remedies provided by law or equity, to pursue any one or more of the following remedies:
a. Cure by Consultant.  The City may require the Consultant, within a reasonable time, to complete or correct all or any part of the Services that are the subject of the Event of Default; and to take any or all other action necessary to bring the Consultant and the Services into compliance with this Agreement.
b. Termination of Agreement by City.  The City may terminate this Agreement without liability for further payment of amounts due or to become due under this Agreement except that the City shall pay Consultant for the Services rendered and accepted, and authorized expenses incurred up to the date of termination.
c. Withholding of Payment by City.  The City may withhold from any payment, whether or not previously approved, or may recover from the Consultant, any and all costs, including attorneys’ fees and administrative expenses, incurred by the City as the result of any Event of Default by the Consultant or as a result of actions taken by the City in response to any Event of Default by the Consultant.
G. Compliance with Laws and Grants. Consultant shall perform all work related to the Services, the Project, and this Agreement in compliance with all applicable federal, State, and local statutes, ordinances, rules, and regulations. Additionally, Consultant shall obtain, and shall ensure that the Services are provided, performed, and completed in accordance with, all required governmental permits, licenses, or other approvals and authorizations. Consultant shall also comply with all conditions of any federal, state, or local grant received by the City or Consultant with respect to this Agreement or the Services, provided that Consultant has been given reasonable notice of such grant conditions.

To the extent that the Prevailing Wage Act, 820 ILCS 130/0.01 et seq., (the “PWA”) applies to the Services or any portion thereof, it is the Consultant's obligation to pay (and require any subcontractor to pay) prevailing wages as established by the Illinois Department of Labor and in accordance with the PWA for each craft or type of work needed to complete the Services. The prevailing wage rates are established, and are revised from time to time, by the Illinois Department of Labor and are available on the Department’s official website at: https://www2.illinois.gov/idol/Laws-Rules/CONMED/Pages/Rates.aspx. If the Consultant determines the PWA is applicable to the Services, or any portion thereof, the Consultant shall post or provide notice of the prevailing wage rates in accordance with the PWA.  Any increases in costs to the Consultant due to changes in the prevailing rate of wages during the Term of this Agreement shall be at the expense of the Consultant and not at the expense of the City. Any change order shall be computed using the prevailing wage rates applicable at the time the change order work is scheduled to be performed. The Consultant shall be solely responsible to maintain and file accurate payroll and other records in the manner set forth in, and as required by the PWA. 

Consultant shall be solely liable for any fines or civil penalties that are imposed by any governmental or quasi-governmental agency or body that may arise, or be alleged to have arisen, out of or in connection with Consultant’s, or its subcontractors’, performance of, or failure to perform, the Services or any part thereof. In addition, with respect to any violations or alleged violations of the PWA, Consultant shall be solely liable and required to (i) pay the difference between prevailing wages and any wages actually received by laborers, workmen and/or mechanics engaged in the Services; and (ii) defend and indemnify the City against any and all claims arising under or related to the PWA, including any damages, attorneys’ fees, and penalties or fines.
Every provision of law required by law to be inserted into this Contract shall be deemed to be inserted herein.
H. City Council Authority.  Notwithstanding any provision of this Agreement, the Consultant shall not be authorized to purchase (nor to engage in negotiations, make representations, or enter into agreements relating to the purchase of) any goods, materials, supplies, or services from a vendor or other third party on behalf of the City except with the express prior written approval of the City and authorization of the City Council. The City shall not be liable to any vendor or other third party for any purchases, representation, or agreements made by the Consultant, purportedly on behalf of the City, without the City’s knowledge and express written approval.
I. Mutual Cooperation.  The City agrees to cooperate with the Consultant in the performance of the Services, including meeting and communicating with the Consultant and providing the Consultant with such non-confidential information as the City may have that may be relevant and helpful to the Consultant’s performance of the Services. The Consultant agrees to cooperate with the City and with any other consultants or vendors engaged by the City in relation to performing and completing the Services.
J. News Releases.  The Consultant shall not issue any news releases or other public statements regarding the Services without prior approval from the City Manager.
K. Records; Ownership; Intellectual Property.  Consultant agrees to maintain records, documents, and project files relating to the Services, including as applicable and without limitation any and all designs, drawings, plans, specifications, photos, reports, information, observations, calculations, notes, and other documents, data, or information, in any form, prepared, collected, or received by the Consultant in connection with any or all of the Services (“Documents”). All Documents shall be and remain the exclusive property of the City. At the City’s request, or upon termination of this Agreement, the Consultant shall cause the Documents to be promptly delivered to the City.
L. Freedom of Information Act Compliance. Upon request by the City, Consultant shall cooperate with the City in responding to any request received under the Freedom of Information Act, 5 ILCS 140/1 et seq., (“FOIA”) relating to this Agreement, the Services, or the Documents, including by providing to the City any and all Documents that are, or may be, public records responsive to such FOIA request so that the City may review and produce them to the FOIA requester within the time frames required by law. If additional time is necessary to compile Documents in response to a FOIA request, then Consultant shall so notify the City and, if permitted by applicable law, the City shall request an extension in accordance with the Act. In the event that the City is found to have not complied with FOIA as a result of: (i) Consultant's failure to timely produce Documents or otherwise appropriately respond to a FOIA request; or (ii) Consultant’s request that the City assert an exemption to disclosure or otherwise deny a FOIA request for Documents, then Consultant shall indemnify and hold the City harmless and shall pay all amounts determined to be due as a result of the FOIA violation including but not limited to fines, penalties, defense costs, and attorneys’ fees. 
SECTION 8. GENERAL PROVISIONS.

A. Amendment.  No amendment or modification to this Agreement shall be effective unless and until such amendment or modification is set forth in writing, properly approved by both Parties in accordance with applicable laws and procedures, and executed. City approval of any such amendment or modification shall require express approval by the City Council or by the City Council’s authorized representative.
B. Consents.  Unless otherwise provided in this Agreement, whenever the consent, permission, authorization, approval, acknowledgement, or similar indication of assent of any Party, or of a Party’s duly authorized officer, employee, agent, or representative, is required, then the consent, permission, authorization, approval, acknowledgement, or similar indication of assent shall be in writing.
C. Assignment.  This Agreement may not be assigned by the City or by the Consultant without the prior written consent of the other Party.
D. Binding Effect.  The terms of this Agreement shall bind and inure to the benefit of the Parties hereto and their agents, successors, and assigns.
E. Notice.  Any notice or communication required or permitted to be given under this Agreement shall be in writing and shall be delivered (i) personally, (ii) by a reputable overnight courier, (iii) by certified mail, return receipt requested, and deposited in the U.S. Mail, postage prepaid, (iv) by facsimile, or (v) by e-mail.  Facsimile notices shall be deemed valid only to the extent that they are (a) actually received by the individual to whom addressed and (b) followed by delivery of actual notice in the manner described in either (i), (ii), or (iii) above within three business days thereafter at the appropriate address set forth below.  E-mail notices shall be deemed valid and received by the addressee thereof when delivered by e-mail and (a) opened by the recipient on a business day at the address set forth below, and (b) followed by delivery of actual notice in the manner described in either (i), (ii) or (iii) above within three business days thereafter at the appropriate address set forth below. Unless otherwise expressly provided in this Agreement, notices shall be deemed received upon the earlier of (a) actual receipt; (b) one business day after deposit with an overnight courier as evidenced by a receipt of deposit; or (c) three business days following deposit in the U.S. mail, as evidenced by a return receipt.  By notice complying with the requirements of this Subsection, each Party shall have the right to change the address or the addressee, or both, for all future notices and communications to such party, but no notice of a change of addressee or address shall be effective until actually received.
Notices and communications to the City shall be addressed to, and delivered at, the following address:

City of Crystal Lake

100 W. Woodstock St.

Crystal Lake, Illinois 60014

Attention: 



E-mail: 



With a copy to:

Victor P. Filippini, Jr.

Filippini Law Firm LLP

990 Grove Street, Suite 220

Evanston IL 60201

E-mail:  victor.filippini@filippinilawfirm.com

Notices and communications to the Consultant shall be addressed to, and delivered at, the following address:

Attention: 



Email: 




With a copy to:

Attention: 



Email:  



F. Third Party Beneficiary.  No claim as a third party beneficiary under this Agreement by any person, firm, or corporation other than the Consultant shall be made or be valid against the City.
G. Provisions Severable.  If any term, covenant, condition, or provision of this Agreement is held by a court of competent jurisdiction to be invalid, void, or unenforceable, the remainder of the provisions shall remain in full force and effect and shall in no way be affected, impaired or invalidated.
H. Time is of the Essence.  Time is of the essence in the performance of this Agreement.
I. Calendar Days and Time.  Unless otherwise provided in this Agreement, any reference to "day" or "days" shall mean calendar days and not business days. If the date for giving of any notice or the performance of any obligation hereunder falls on a Saturday, Sunday, or federal holiday, then the notice or obligation may be given or performed on the next business day after that Saturday, Sunday, or federal holiday.
J. Governing Laws.  This Agreement shall be governed by, interpreted, and enforced according to the internal laws, but not the conflict of laws rules, of the State of Illinois.
K. Interpretation. This Agreement shall be construed without regard to the identity of the Party who drafted the various provisions of this Agreement. Moreover, each and every provision of this Agreement shall be construed as though all Parties participated equally in their drafting. As a result of the foregoing, any rule or construction that a document is to be construed against the drafting party shall not be applicable to this Agreement.
L. Entire Agreement.  This Agreement constitutes the entire agreement between the Parties regarding the Services and the matters set forth herein and supersedes any and all previous or contemporaneous oral or written agreements and negotiations between the City and the Consultant with respect to such matters.
M. Waiver.  No waiver of any provision of this Agreement shall be deemed to or constitute a waiver of any other provision of this Agreement (whether or not similar) nor shall any such waiver be deemed to or constitute a continuing waiver unless otherwise expressly provided in this Agreement.
N. Exhibit.  Exhibits A, B, and C are attached hereto, and by this reference incorporated in and made a part of this Agreement.  In the event of a conflict between an Exhibit and the text of this Agreement, the text of this Agreement shall control.
O. Rights Cumulative.  Unless expressly provided to the contrary in this Agreement, each and every one of the rights, remedies, and benefits provided by this Agreement shall be cumulative and shall not be exclusive of any other such rights, remedies, and benefits allowed by law.
P. Authority to Execute.

1. The City.  The City hereby warrants and represents to the Consultant that the persons executing this Agreement on its behalf have been properly authorized to do so by its corporate authorities.
2. The Consultant.  The Consultant hereby warrants and represents to the City that the persons executing this Agreement on its behalf have the full and complete right, power, and authority to enter into this Agreement and to agree to the terms, provisions, and conditions set forth in this Agreement and that all legal actions needed to authorize the execution, delivery, and performance of this Agreement have been taken.
Q. Electronic and Counterpart Execution.  This Agreement may be executed electronically and/or in counterparts, each of which, when executed, shall be deemed to be an original, but all of which together shall constitute one and the same instrument.
[SIGNATURES FOLLOW ON NEXT PAGE]

ATTEST:
CITY OF CRYSTAL LAKE
By:  

By:  







City Clerk
City Manager

ATTEST:
[FULL NAME OF CONSULTANT]
By:






By:






Title:






Its:







EXHIBIT A

SCOPE OF SERVICES

[Insert the approved Consultant proposal and/or detailed description of the scope of services.]
EXHIBIT B
FEE PROPOSAL

[Insert the approved fee proposal.]
EXHIBIT C

MINIMUM INSURANCE COVERAGES

	Coverage
	Limits of Liability

	Worker’s Compensation
	Statutory

	Commercial General Liability
	$1,000,000 Each Occurrence (bodily injury and property damage)

$2,000,000 General Aggregate

	Owners and Contractors Protective Liability
	$1,000,000

	Automobile Liability
	$1,000,000 Combined Single Limit

	Professional Liability
	$1,000,000 each claim


Verification of Coverage
Before commencing the Services, Consultant shall furnish the City with certificates of insurance and additional insured endorsements verifying all required insurance coverages. The certificates and endorsements for each insurance policy are to be signed by a person authorized by that insurer to bind coverage on its behalf.  The certificates and endorsements are to be received and approved by the City before any work commences. The City reserves the right to request full certified copies of the insurance policies and endorsements.
Deductibles and Self-Insured Retentions
Any deductibles or self-insured retentions must be declared to and approved in advance by the City in its sole discretion. 

Additional Insureds
The City of Crystal Lake and its officials, employees, agents, and volunteers shall be named as additional insureds for the Consultant’s Commercial General Liability and Automobile Liability coverages. Consultant shall provide the City with copies of all additional insured endorsements demonstrating compliance with this provision. The policies of insurance shall contain no provisions that invalidate the naming of the City and its officials, employees, agents, and volunteers as additional insureds.   
Acceptability of Insurers
Insurance is to be placed with insurers with an A.M. Best rating of no less than A-, VII and licensed to do business in the State of Illinois.

NOTICE OF CANCELLATION OR MODIFICATIONS
Each insurance policy required shall have the City of Crystal Lake expressly endorsed onto the policy as a Cancellation Notice Recipient and shall provide that no cancellation or non-renewal of any insurance shall become effective until the expiration of 30 days after written notice thereof shall have been given by the insurance company to the City. In the event of any such cancellation or non-renewal, Consultant shall provide, with the notice thereof, evidence of replacement insurance.  In the event of any change or modification of coverage, Consultant shall notify City within thirty (30) days after Consultant receives such notice of such change.

NO WAIVER
Under no circumstances shall the City be deemed to have waived any of the insurance requirements of this Agreement by any act or omission, including, but not limited to:
a. Allowing work by Consultant or any subcontractor to start before receipt of Certificates of Insurance and Additional Insured Endorsements.

b. Failure to examine, or to demand correction of any deficiency, of any Certificate of Insurance and Additional Insured Endorsement received.

Alternative Language:  Section 6.  Indemnification; Insurance; Liability 

The above Subsection B, “Indemnification,” may be replaced with one of the following alternative provisions:

Alternative #1—Allocates less risk to the Consultant. This alternative may be appropriate for smaller contracts where the Consultant’s work does not pose significant liability risks to the City: 

B.
Indemnification. The Consultant shall, to the fullest extent permitted by law and without regard to the availability or unavailability of any insurance either of the City or the Consultant, indemnify, save, hold harmless, and defend the City, and its officials, officers, employees, agents, attorneys, and representatives against any and all third-party lawsuits, claims, demands, suits, damages, liabilities, injuries, judgments, losses, costs, and expenses, arising or alleged to have arisen out of the Consultant’s gross negligence, willful misconduct, or fraudulent behavior in the performance of, or failure to perform, the Services or any part thereof or any other obligation of Consultant under this Agreement (including without limitation, review of plans and other technical documents, construction inspection services, and/or failure to meet any representations, warranties, or certifications of Consultant set forth in this Agreement), including attorneys’ fees, litigation or defense costs, and expenses, except to the extent caused by the City’s sole negligence.
Alternative #2—Mutual indemnification. This alternative may be appropriate where the City’s performance of (or failure to perform) its obligations under the Agreement could put the Contractor at risk of liablity.
B.
Indemnification.


i.  The Consultant shall, to the fullest extent permitted by law and without regard to the availability or unavailability of any insurance either of the City or the Consultant, indemnify, save, hold harmless, and defend the City, and its officials, officers, employees, agents, attorneys, and representatives against any and all third-party lawsuits, claims, demands, suits, damages, liabilities, judgments, losses, costs, and expenses, arising or alleged to have arisen out of or in relation to the Consultant’s performance of, or failure to perform, the Services, or any part thereof, or any other obligation of Consultant under this Agreement (including without limitation, review of plans and other technical documents, construction inspection services, and/or failure to meet the representations, warranties, or certifications of Consultant set forth in this Agreement), including attorneys’ fees, litigation or defense costs, and expenses, except to the extent caused by the City’s negligence.


ii.
The City shall, to the fullest extent permitted by law and without regard to the availability or unavailability of any insurance either of the City or the Consultant, indemnify, save, hold harmless, and defend the Consultant and its owners, managers, members, officers, directors, beneficiaries, shareholders, employees, agents, attorneys, and representatives, against any and all third-party lawsuits, claims, demands, suits, damages, liabilities, judgments, losses, costs, and expenses, arising or alleged to have arisen out of or in relation to the City’s performance of, or failure to perform, any obligation of the City under this Agreement (including without limitation failure to meet the representations, warranties, or certifications of the City set forth in this Agreement), including attorneys’ fees, litigation or defense costs, and expenses, except to the extent caused by the Consultant’s negligence.
Potential Language Addition:   Section 6.  Indemnification; Insurance; Liability
The following provision may be added if desired to limit the parties’ maximum potential financial liability to each other. Although the provision is mutual, in most circumstances it will have the practical affect of allocating greater risk ot the City. Therefore, this provision would only be appropriate for contracts where the Consultant’s work does not pose significant liability risks to the City or third parties, and it should be used with caution:

F.
Limitation of Liability. To the extent allowed under applicable law, the aggregate liability (including attorney’s fees and all other costs) of either Party to the other Party related to or arising out of this Agreement shall not exceed the fees paid to Consultant for the Services, except to the extent finally determined to have resulted from the gross negligence, willful misconduct, or fraudulent behavior of the at-fault Party. Additionally, in no event shall either Party be liable for any lost profits, lost business opportunity, lost data, consequential, special, incidental, exemplary, or punitive damages, delays, or interruptions arising out of or related to this Agreement even if the other Party has been advised of the possibility of such damages.
Potential Language Addition:   Section 7.  Consultant Agreement General Provisions
The following may be added to the end of Paragraph L if necessary to protect the Consultant’s intellectual property interests in proprietary information, software, systems, data, etc. that were not developed for the City:

L.
Notwithstanding Subsection L.1, Consultant will maintain all ownership right, title and interest to all of Consultant’s Knowledge. For purposes of this Agreement “Consultant’s Knowledge” means Consultant’s proprietary programs, modules, products, inventions, designs, data, or other information, including all copyright, patent, trademark and other intellectual property rights related thereto, that are (1) owned or developed by Consultant prior to the Effective Date of this Agreement (“Consultant’s Preexisting Knowledge”) (2) developed or obtained by Consultant after the Effective Date, that are reusable from client to client and project to project, where the City has not paid for such development; and (3) extensions, enhancements, or modifications of Consultant’s Preexisting Knowledge which were not developed solely in connection with the Services and which do not include or incorporate the City’s Confidential Information. To the extent that any Consultant Knowledge is incorporated into the Documents, Consultant grants to the City a non-exclusive, paid up, perpetual, royalty-free worldwide license to use such Consultant Knowledge in connection with the Documents, and for no other purpose without the prior written consent of Consultant.
{00028284}


{00028284}
12

